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Introduction
It is easy to conceive of Euroscepticism going hand in hand with the promotion of multiculturalism in the EU. The difficulty lies in being a Europhile and in favour of multiculturalism in the EU. The aim of this paper is to show how to resolve this dilemma, through examples from French and English law.
Three preliminary remarks follow to define and explain harmonization, multiculturalism, or cultural diversity, and the challenges presented by the EU.
Harmonization or the approximation of private law rules in the EU is aimed at enabling the establishment and functioning of the internal market, involving positive integration. In the field of consumer protection, the object of this paper, the EU's competence to harmonize measures, is founded on internal market measures under Article 114 TFEU.
1 Directives are one of the means or instruments used to achieve harmonization. Moreover, Article 288 TFEU makes it quite clear that directives are binding as to the result to be achieved, whereas national instances have the choice of form and methods. The premise that the harmonization of private law has the objective of establishing an equivalent or even uniform set of rules in private law, with the effect of approximating or bringing the heterogeneous legal systems closer together in the EU, will be examined critically and empirically in the light of several decades of harmonization. Harmonization or approximation admits of degrees or intensity:
2 one way of approximating national laws is by setting minimum standards (minimum harmonization), thus enabling Member States to maintain or introduce more stringent measures of protection above the limit. 3 A second method is that of maximum harmonization, which leaves no margin of manoeuvre to Member States, since the measure fixes an upper limit. The terminology is confused, since terms such as 'complete, total or full harmonization' are also used. Recital 18 of the directive relating to liability for defective products, 4 states that harmonization 'cannot be total at the present stage, but opens the way towards greater harmonization'. The degree of this harmonizing measure was clarified by the former ECJ (hereafter the CJEU) in a number of decisions in 2002. 5 More recently some directives, such as the Unfair Commercial Practices Directive, 6 contain more hard-core measures of maximum harmonization providing expressly for uniform rules. 7 It follows that objections as to the possibility, desirability and even the efficacy of harmonization will be even stronger with respect to measures aimed towards maximum or total harmonization. 8 Multiculturalism, or cultural diversity, as contained in Article 167, line 1 TFEU also needs to be clarified. 9 It is not at all obvious what relevance multiculturalism within a Member State may have in relation to private law rules, so this kind of multiculturalism is excluded. Multiculturalism is taken to signify the linguistic and cultural (understood widely and not just limited to legal culture) diversities characteristic of the 27 Member States in the EU. These include institutional, social, moral and cultural practices and expectations. 10 Multiculturalism is a polymorphous concept, because it is also linked to a sense of cultural and national identity.
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The challenge of the EU is both to tolerate and to accommodate these cultural and linguistic diversities, yet to form an entity at the same time. It has often been suggested that Europe's richness lies in a paradox: what makes us European is our multiculturalism and yet it is this same multiculturalism that prevents us from becoming a unity. 12 Instead of basing our model for Europe around the traditional model of a State or a Nation, it has been suggested that we should be more inventive and create a new and different model for Europe. 13 This paper follows an argument in five movements. The first part explores the linkage between multiculturalism and harmonization, examining how the latter may affect the former.
National reactions to harmonization of a differing intensity will then be examined from a critical Europhile/Eurosceptic angle, which is the object of this paper. The second part posits the hypothesis that harmonization does not achieve its objective, using the example of a directive aimed a minimum harmonization. Instead of approximating national laws, or bringing them closer together, the directive has created divergences. The third and fourth parts examine how a directive employing maximum harmonization can lead to national resistance from legislatures and legal scholars, as well as compliance from the judiciary, using France as an illustration. The fifth part, maintaining a Euro-friendly stance, attempts to find a third path enabling us to reconcile and live with our differences, in order to avoid hostility and intolerance induced by a fear that multiculturalism will be eliminated.
The linkage between multiculturalism and harmonization
The connection between multiculturalism in the EU and the harmonization of private law has already given rise to academic debate.
14 This topic can also be envisaged from the perspective of Article 167 TFEU, which tries to articulate a balance for the EU between 'contributing' to Member States' cultures while 'respecting' national diversity and at the same time 'bringing the common cultural heritage to the fore.' It is suggested that culture should be given a wide interpretation in this context, so that such cultural diversity includes, inter alia, legal and societal diversity. Apart from the relative competences of the EU and Member States, set out in Article 167 lines 2-3 TFEU, to 'cooperate' in this respect, Article 167, line 4 TFEU must be highlighted since it requires the Union to take 'cultural aspects into account in its action under other provisions of the Treaties, in particular in order to respect and promote diversity of its cultures.' In other words, if followed to the letter, this means that when envisaging harmonizing measures, the EU must take cultural considerations into account. 15 Cees Van Dam 16 has already pointed out that this provision must be read in the light of the Tobacco decision of 2000 in which the CJEU made it clear that the former Article 95 TEU, now Article 249 TFEU, the legal basis for harmonization, does not suffice as a general basis for regulating the internal market. 17 The message from the Tobacco case is clear: distortions resulting from differences between national rules and any proposed measure of harmonization to prevent these distortions must be justified on a factual basis. If the provisions of Article 167 TFEU are cumulated with the requirements laid down in the Tobacco decision, it follows that 'respecting cultural diversity ought to be taken into account when issuing harmonization measures.' 18 Evangelia Psychogiopoulou has carried out an in-depth enquiry into the requirement contained in the former Article 151 TEU, now Article 167 TFEU, for the EU to carry out what she denominates 'mainstreaming cultural considerations' when policy-making. 19 Several threads of this study are relevant to the present enquiry. First, the ambit of Article 167 TFEU must not be overlooked: there is no gap between economic and cultural concerns. 20 In other words, this means that cultural considerations also play a part in market integration policies or inversely that 22 For an enquiry into the interrelationship between the internal market and culture, see Psychogiopoulou, supra note 15, chapters 3 and 4.
See also the contributions examining this question in R. Thirdly, the question of particular interest to the present argument is to what extent the EU's policy of harmonization should accommodate cultural concerns, including those of multiculturalism. It is important to note that the requirement to 'take cultural aspects into account' requires a balancing act, since market integration policies may indeed clash with cultural policy objectives, including that of preserving diversity. It is noticeable that the text of line 4, Article 167 TFEU contains neutral language as to the means: that of 'taking into account' cultural aspects, complemented by the finality or objective of more positive action encapsulated by the phrase 'respecting and promoting' cultural diversity. After undertaking a careful and detailed analysis, Psychogiopoulou has suggested that the mandate of the EU under Article 167, line 4 TFEU, has in fact been singularly unexploited.
22 A similar conclusion has been reached in an enquiry into the EU's policy with respect to promoting linguistic diversity. 23 The EU treads very carefully in these extremely politically sensitive areas, preferring a 'hands-off' approach, partly so as not to encroach on national sovereignty; partly because of the nature or sensitivity of the cultural issues involved.
Once the need to take cultural issues into account has been identified, the question arises of how this should be effectuated. To what extent is positive action required, or even more simply, what is the most appropriate action to take? The spectrum is wide and somewhat vague. Action by the EU includes accommodation ('taking cultural aspects into account') and also implies co-operation between Member States. This means that Member States must be Europhile to complete the equation. For instance, Psychogiopoulou remarks: 'In an era of increased cultural tension and dispute, the launch of exchange and awareness-raising measures is a key instrument to enhance mutual respect and promote a spirit of tolerance and cultural solidarity.' 24 The difficulty of accommodating cultural considerations, including cultural diversity or multiculturalism, cannot simply be ignored by giving priority to the objective of harmonization over and above the rest. This requires carrying out a 'cultural impact assessment,' an aspect which is too often overlooked. 25 As Van Dam has aptly remarked, the fact that this question is difficult, since it involves assessing the impact of harmonization on culturally-sensitive issues, including cultural and legal diversity, does not mean it should not be addressed. 26 Another way of looking at this question is to examine how harmonization negatively affects multiculturalism since it may cause potential damage in terms of a 'welfare loss caused by legal rules that are less or not at all tailored to national and cultural preferences.'
27 By welfare loss, welfare is understood to include non-material-welfare that affects our sense of well-being. 28 Using the idea that harmonization may have negative effects on national and cultural preferences as a starting point, the argument proceeds as follows. Harmonization has unintended 29 This list serves as an aid to interpreting the general criteria set out in Arts. 3(1) and 4 of the Directive. In response to infringement proceedings against Sweden for only reproducing the list in the travaux préparatoires of the law implementing the Directive and not publishing the list in the law itself, the former ECJ held that the list has an 'indicative and illustrative value' (para. 
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consequences which create new or increase existing divergences. These differences increase multiculturalism in the EU; the enlargement of the EU being yet another contributing factor. Although it is not possible to measure welfare loss quantitatively in this demonstration, the idea that a sense of welfare loss may engender Euroscepticism is considered below.
Harmonization does not approximate private law rules: it creates divergences
A good example of how harmonization does not approximate private law rules amongst Member States can be found by examining the implementation of the Unfair Terms Directive in contracts between businesses and consumers. This directive adopted a model of minimum harmonization, leaving a margin of manoeuvre to Member States as to the means, as long as the directive's goals of attaining the same minimum level of consumer protection are achieved. Two mechanisms exist to eliminate unfair terms: (i) a general clause contained in Article 3(1) of the directive and (ii) an indicative and non-exhaustive grey list contained in the directive's annex. The exact relationship between these mechanisms is appreciated differently by Member States. 
'Contrary to good faith'
A great deal of academic literature has been devoted to the various interpretations given by national courts of the 'contrary to good faith' clause, contained in Article 3(1) of the directive. 30 Indeed, the introduction of good faith into English law caused Guenter Teubner to elaborate his theory of 'legal irritants.' 31 As illustrations, we can point to the House of Lord's own interpretation of Article 3(1) in the case of Director of Fair Trading v First National Bank. 32 Many commentators have criticised this decision: both as to its solution and also because the House of Lords decided of its own accord to interpret the good faith clause, without requesting a preliminary ruling from the CJEU. 33 However, when the Bundesgerichtshof referred the question of the interpretation of good faith for a preliminary ruling, under the former Article 234 TEU, now Article 267 TFEU, 34 the Court indicated that in order to assess whether a term is unfair or not, the 'circumstances attending the conclusion of contract' should be taken into account as well as 'the consequence of the term under the law applicable to the contract,' both of which require the consideration of national law. 35 It follows that such questions must be left to national courts.
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On one analysis the CJEU sent a clear message that good faith is subject to diverse interpretations, thus recognising multiculturalism in the EU. This confirms the thesis that business and consumer cultures are subject to local specificities and that it is difficult, if not impossible, to unify them: who is the average European consumer, for example? 37 An alternative legal explanation would be to suggest that good faith is a question of fact, which may raise issues about the burden of proof. 38 The Court's decision has been criticised on the ground that it failed to take the opportunity to give an uniform interpretation of good faith when it had the opportunity to do so. 39 This may have been deliberate, if not political. The CJEU was not necessarily being too timorous; its self-restraint may have been due to the fact that it was aware that good faith is a culturally-sensitive concept. This decision can thus be interpreted as a good illustration of an explicit recognition and tolerance by the CJEU of cultural differences.
Monitoring unfair clauses
Focusing on the implementation of the Unfair Terms Directive, by examining more specifically enforcement procedures, also illustrates very divergent results. To some extent, this is inevitable, and indeed, procedural implementation concerns are explicitly left to the Member States. 40 By comparing how the Unfair Terms Directive is enforced by national institutions, namely in France and in the UK, we can see that the directive has not really produced harmonization at all, on a certain level. To schematise, France relies heavily on judicial regulation, whereas in the UK, regulation is semi-market based. It would appear that aiming to arrive at a minimum level of protection for consumers (end-based reasoning) cannot really be achieved without taking into account the means.
Regulating unfair terms by prior bilateral negotiation by interested parties is a good example of a cultural phenomenon in the wide sense of the term. This practice is of particular interest to Dutch jurists since such self-regulation through dialogue is an established cultural practice in the Netherlands, with the qualifier that the Social and Economic Council (Sociaal Economische Raad, SER) is not a regulatory authority. 41 In the UK, for example, the Office of Fair Trading is a regulatory body that participates in the negotiation of fair terms. 42 A successful example can be given of ticket agencies, adhering to STAR terms. 43 It is presumably hoped that such negotiation will lead to greater market compliance. To this end, an incentive scheme has been set up by the Office of Fair Trading, which gives businesses the right to use the logo of the Consumer Code Approval Scheme. However, this attractive-looking system is not always successful and counter-examples exist. 44 In France, it is generally admitted that a system of prior negotiations through self-regulation has failed miserably. 45 Some authors try to insist on the existence of a spontaneous compliance theory, which is meant to occur as a result of soft law recommendations by the Conseil des clauses abusives (CCA). 46 However, there is a paucity of empirical evidence. The French system relies more on judicial regulation, through collective actions to suppress the use of unfair terms. 
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This is relatively inefficient and relies on a post hoc intervention, which may have little impact on the market at the end of the day. In 2009 the French legislator decided to replace the old grey list contained in the directive's annex by two new lists: one new black (prohibited clauses), the other grey (clause presumed unfair). 48 This new measure can be interpreted in a number of ways, as Europhile and also Eurosceptic. First, according to a Europhile analysis, since other Member States make use of black and grey lists, 49 it is possible that France was inspired by other Member States' legal cultures and decided to adopt it by imitation. We could call this a learning process. Secondly, according to a Eurosceptic analysis, it should not be forgotten that the French 'innovation' coincided almost simultaneously with the proposal for a Framework Directive for Consumers' Contractual Rights. 50 If this timing is not a mere coincidence, it might look as if the French legislator is competing, albeit indirectly, with the European proposals. The suggestion that the French legislator has competed with, rather than pre-empted, the proposal for a framework directive is founded on the fact that the French lists do not correspond to the lists contained in the draft directive; indeed the French lists contain a greater quantity of clauses and the French clauses differ from those contained in the draft directive. 51 It follows, therefore, that if the European proposal for a Consumers' Contractual Rights Directive was accepted, and if it contained measures for maximum harmonization, 52 it would oblige the French legislator to undo a recent piece of legislation and start all over again.
These illustrations show that different social and cultural practices between France and the UK continue to coexist after the directive's implementation. They indicate that the Unfair Terms Directive has harmonized or achieved an approximate regime for unfair terms amongst Member States, but only up to a point. This may not necessarily matter, even though it has created new divergences, which did not exist previously. Several reasons can be offered in explanation. First, it must be emphasised that the end-goal reasoning of harmonization, with a margin of discretion left to Member States under a minimum degree of harmonization, implies that the means of achieving this end is not under scrutiny. It therefore follows that multiculturalism in the EU does not necessarily clash with the aims of harmonization. Cultural diversity that is more or less perceptible should not, in theory, be an obstacle to the approximation of laws of Member States.
Secondly, this argument can be taken one step further. Cultural differences are not only visible, but arguably have become more acute. For instance, legal irritants, such as good faith, have created new differences in Member States. 53 Rather than focusing on whether this is a good or bad thing, the consequences or implications will be examined. 54 It is often easy to forget that multiculturalism itself evolves and mutates. Arguments in favour of multiculturalism tend to be associated mistakenly with a reactionary conservatism in favour of preserving the status quo. 
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This is not the meaning attributed to multiculturalism in this paper. Indeed, this anti-evolutionary attitude, denying the possibility of social progress, is considered objectionable. Cultural differences may be instructive in order to carry out a comparative evaluation, for instance of whether the French or English implementation of the directive has attained its goal effectively. This question takes stock of how well, or not, the directive is actually working in practice in different Member States. This stocktaking process enables us to observe that various methods are used to achieve the directive's objective. Moreover, these differences involve a learning and experimentation process. 56 For example, it was mentioned that the UK uses prior bilateral negotiation through selfregulation to try and eliminate the use of unfair clauses by businesses, though France does not. It was suggested that the means of monitoring unfair clauses though judicial regulation is not necessarily the most efficient means of regulating unfair terms: it may be slow, costly and does not cater for reflexivity, except post hoc. Let us posit as a working hypothesis that the English, and indeed the Dutch system, of prior bilateral negotiation is much more effective as a means of regulating unfair terms in consumer contracts. This suggestion, being a hypothesis, would need to be proven with empirical studies; a difficult, though not necessarily impossible enquiry. Let us speculate, or offer as a partial explanation, that France's reluctance to use prior bilateral negotiations to regulate unfair terms is cultural. 57 If so, does this mean that a French sociocultural attitude can never be changed? If we agree that social and cultural practices evolve, then the answer is negative. However, it would not be expedient to impose a prior negotiation process on French businesses and consumers. This would clearly be counter-productive, since until a practice becomes institutionally and culturally entrenched, a process requiring time, adaptation and assimilation, it will not be truly effective.
The aim of the above hypothesis was to show that the presence of differing cultural institutional practices makes us more aware of the spectrum of possibilities. If it is possible to do things differently, this requires first adaptation and then transformation. In other words, the argument is that multiculturalism is and can be a factor of social transformations and experimentation processes. The presence of multiculturalism does not necessarily hinder harmonization in this case. 58 Indeed, it may help us achieve the goal of the directive in the long run. However, this viewpoint relies on the idea of minimum harmonization that takes a certain time to achieve its goal.
In sum, the transposition of the Unfair Terms Directive through minimum harmonization has only possibly, or partly, achieved its end-goal but in this instance, this lack of success has not been at the expense of eliminating cultural diversity. Eliminating unfair clauses on the market requires an adjustment of local business practices in the EU in order to reach a required minimum standard of consumer protection. In other words, it is a culturally-sensitive question in itself. The relevant question here is not about whether the directive eliminates or clashes with multiculturalism but how the latter can be a useful and productive tool to achieve the directive's aims, in view of the fact that time and social and institutional practices are an important factor in the regulation of unfair terms.
However, multiculturalism in the EU may not be a successful trigger for change when it comes to examining the implementation of complete harmonization measures, as the next example illustrates.
Harmonization can lead to national resistance engendering legal nationalism
France's transposition and interpretation of the Product Liability Directive will be used as a concrete example to illustrate the idea that harmonization can also lead to a hardening process of cultural identification, which in turn produces first national resistance, then legal nationalism. To demonstrate the idea that private, as opposed to public, law plays a central part in European integration, Daniela Caruso has shown how national resistance to integrationist pressures results in formalist entrenchment in order to safeguard national sovereignty. Various legal actors in a national legal community are capable of offering resistance, i.e. the judiciary, legislator and scholars. 59 It is well recorded that France reacted fiercely with what can be called national resistance to the Product Liability Directive, thus illustrating Caruso's idea perfectly. 60 The transformation of this directive into a full harmonization measure was the catalyst for this phenomenon; this transformation occurred through the CJEU's interpretation of the directive in a number of infringement proceedings; it is important to notice that France was not the only Member State concerned. 61 In France, in particular, resistance has come from two actors on the legal scene: the legislator and legal scholars (la doctrine). In this example, promoting multiculturalism involves a sort of national cultural identification process with French law and in particular the values it promotes, or the reasoning it entails. 62 This may mean that harmonization is achieved at a cost to cultural diversity, if European and national cultural values do not coincide. This clash is more apparent and more intense in the context of a maximum harmonizing measure, since the end-goal of the directive is at stake, not the means to achieve it. Harmonization here amounts to a strict levelling out of national legal divergences in relation to the level of consumer protection.
The fundamental issue raised by this example is whether a conflict between European and national cultural values emerges as an unintended and indeed counter-productive consequence of total harmonization. This paper posits that a maximum harmonization measure is particularly problematic and engenders hostility and resistance, if it is perceived as being imposed, rather than agreed, through the processes of democratic legitimacy. Can inferences be drawn from this experience, or is it an isolated example?
The movement between three French legal actors on the European scene has four parts. Two strands of resistance, from the French legislator and French legal scholars, will be examined in turn. A reaction of compliance from the French judiciary, followed by round two of resistance from French scholars completes the score.
Resistance from the legislator
France took thirteen years to transpose the Product Liability Directive. 63 This outstanding instance of legislative resistance may be a useful lesson for history. It is worth pointing out that the product liability regime was considered sufficiently important to be inserted into the Civil Code (Article 1386-1-18) , as opposed to the Consumer Code. 64 The idea that there is a ranking of codes may not have the same echo for all jurists, but for the avoidance of doubt, the French Civil Code is considered sacrosanct. 65 This is not, however, the only reason why the French legislator took so long to transpose the directive. The difficulties encountered in its transposition are also visible from the fact that the French transposition of the directive was criticised by the CJEU on three separate grounds. 66 One of the reasons why the French legislator had difficulty in transposing the directive was due to the presence of strong lobbying factions, notably from pharmaceutical manufacturers, for example, especially as to the question of whether the development risks exemption should apply. 67 Article 15 of the directive allows Member States to derogate from this exemption, but sets out the conditions for doing so. In the end, a compromise was reached. The exemption applies except in relation to claims caused by 'an element of the human body or by its products.' This exception arose out of what became known as the 'scandal of contaminated blood.' 68 An interesting comparison can be drawn with English law where the transposition occurred almost immediately in the Consumer Protection Act 1987. The European Commission challenged the UK's transposition but failed. 69 The development risk defence was transposed without exceptions. However, in litigation concerning contaminated blood, A v National Blood Authority, 70 Burton Justice of the High Court held that contaminated blood was a defective product for the purposes of the Consumer Protection Act and that the defence was not applicable. 71 This decision is noticeably different in its final solution from the District Court of Amsterdam's decision arising out of similar facts, where the defence was held to apply. 72 Since the presence of the development risk defence was a highly controversial question, the French legislator incorporated a provision that attempted to alter the conditions of the application of the exemption. At first, the French law provided that the 'producer must prove he has taken appropriate steps to avert the consequences of a defective product, in order to be able to rely on the grounds of exemption from liability, provided for in Article 7(d) and (e) of the directive.' This condition, altering the terms of Article 15 of the directive, was criticised by the CJEU as being an incorrect transposition. The Court made it clear that the directive had the effect of fully harmonizing the product liability regimes in the Member States. 73 Secondly, the French legislator failed to comply with the EUR 500 threshold for property damage, set out in Article 9(b) of the directive, by simply ignoring it (old Article 1386-2 Civil Code). The CJEU objected to this attempt to allow a more generous regime for victims, who 76 Case C-52/00, supra note 5, para. 24. 77 Art. 13: 'The directive shall not affect any rights which an injured person may have according to the rules of the law of contractual or noncontractual liability or a special liability existing at the moment when this directive is notified.' 78 Case C-52/00, supra note 5, para. 22. This means that a higher form of protection can only be afforded by other contractual or extracontractual regimes of private law on a different basis, i.e. in relation to the use of the good, but not on the basis that the products are defective. 79 60 could thus make a claim for an amount below the threshold limit: this amounted to an incorrect transposition. 74 The French legislator had to modify its provisions on the threshold level accordingly. 75 Thirdly, the French transposition of the directive indicated that suppliers were liable on the same basis as producers. This enabled claimants to make a claim against suppliers of defective products, with a provision that the suppliers could then subsequently claim against producers. The intended effect of this provision was to enable consumers to continue to sue suppliers for defective products, as they had previously done under the French law of sales (obligation de conformité ou garantie des vices cachés). Indeed, it is considered that a consumer's claim is facilitated if he sues the supplier of defective products, since in the case of large distribution networks the supplier is more easily identifiable and more likely to be solvent. This consideration indicates that the provisions of the Product Liability Directive have had the effect of lowering the high level of protection French consumers enjoyed prior to its existence. This transposition of the directive also came under sharp criticism from the CJEU. In particular, the Court indicated that the directive 'seeks to achieve, in the matters regulated by it, complete harmonization of the laws.'
76 It is not possible therefore for Member States to derogate from the product liability regime, as set out under the directive, with a higher level of protection. Claimants can only sue 'producers' of defective products for strict liability under the conditions set out in the directive. Another way of explaining this is to state that the CJEU interpreted the 'without prejudice' provision contained in Article 13 of the directive restrictively. 77 In practice, this means that claimants are not prevented from making claims under the ordinary rules of French law, but that French law cannot modify the conditions of the directive's strict liability regime. 
Resistance from scholars
The content and message contained in the CJEU's decision in Commission v France in 2002 provoked a hostile reaction from French scholars who criticised this decision vigorously claiming that such harmonization lowers the standard of protection previously offered to French consumers and negatively affects cultural differences in the EU. 79 This is a case where multiculturalism clashes with harmonization, but the conflict relates to 'ends', and not to 'means', contrary to the first example above. As Cees van Dam has observed, French Europhilia ceases where French and European interests start to diverge. 80 Such resistance has the effect of caricaturing a French consumer-friendly position in contrast to a less consumer-friendly European stance. French law is thus perceived as offering a more generous compensation regime than the European directive. A conceptual opposition of this nature is bound to lead to entrenchment and Euroscepticism. However, it is interesting to note that the French judiciary has shown itself far more European than the other legal actors in France. 
Harmonization leads to a contrapuntal movement
A second series of events shows that the French legal community's reaction to the directive is not unanimously resistant or hostile. Whereas the French judiciary has shown compliance, not to say diplomatic subtlety, French scholars have once again reacted in a defensive countermovement, creating another form of disharmony.
Judicial compliance
Rather than resisting the Product Liability Directive, numerous examples show us that the French judiciary have complied with it. In fact, it has behaved perfectly, illustrating a distinctly Eurofriendly attitude. Three examples illustrate this idea. First, during the interim period of transposition, the Cour de cassation behaved in exemplary fashion. It applied a uniform interpretation of the directive, following the Marleasing decision. 81 This involved creating interstitially a special regime of product liability. For example, in a claim by the victim's heirs against the manufacturers of a mobile home in which the victims had died from carbon dioxide intoxication, as a result of a defective heating system with insufficient ventilation, the Cour de cassation confirmed the court of appeal's analysis that the manufacturer had breached an obligation of safety towards users of products which must be delivered, 'exempt from any latent defect or manufacturing defect likely to create a danger for persons or their goods.' This interpretation has the effect of eliding strict liability under the law of sales (the warranty against latent defects, under Article 1603 Civil Code) with the safety standard laid down under the directive. 82 Secondly, following the CJEU's criticism that French law should not continue to allow claimants to make a claim against suppliers under a strict liability regime, as if they were producers, the Cour de cassation rendered a decision, refusing to allow such a claim. 83 Thirdly, the question arose as to whether or not the provisions of French law allowing compensation for damage to all types of property (whether for private use or otherwise) are in conformity with the directive. Having seen the French legislator have its hand slapped thrice already, the Cour de cassation showed perfect compliance, once again, by asking the CJEU for a preliminary ruling. Indeed, some commentators have suggested that the Cour de cassation did not need to refer the question since it already knew the answer. 84 However, since the same commentators erroneously predicted the Court's response, it is not clear that the answer was self-evident. It is, however, entirely plausible that the Cour de cassation was making a clever diplomatic gesture by asking the CJEU to confirm the ambit of national sovereignty, in relation to residual French rules on product liability, rather than doing so itself.
This preliminary ruling is of particular interest, when reflecting on the scope and limits of harmonization, and the precise context requires an explanation. During the period pending effective transposition, a dispute arose in respect of a hospital generator, put into circulation in 1995, which caught fire after an alternator had overheated and caused damage. The hospital successfully made a claim against the maintenance company, which then made a claim in respect of the loss against the manufacturer, along with its insurer. The manufacturer appealed against 
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the decision of the court of appeal holding it liable for the property damage, in the sum of nearly EUR 550,000. The question put to the CJEU was whether Articles 9 (defining damage to property) and 13 of the directive 85 enable provisions of French law, or settled case law, to interpret damage extensively, without qualification as to type and use, provided that the claimant proves the defect, the damage, and the chain of causation between them. 86 The CJEU replied affirmatively. 
Multiple interpretations: a contradiction?
The CJEU's decision can be interpreted in a number of ways. First, the decision can be read as unsurprising: claims made for damages to business property arising out of the use of a defective product do not fall within the field of application of the directive which exclusively covers the liability of producers to consumers for damage caused by defective products for private use or consumption.
88 Following this analysis, it looks as if the Cour de cassation's request for a preliminary ruling was misplaced or unnecessary. However, on a second reading, it must be understood that when the dispute was adjudicated, the French courts were carrying out a uniform interpretation of the directive by stretching producers' strict liability to meet the directive's aims, in response to consumers' claims for defective products. Since French law traditionally does not distinguish between types of victims and types of damage, there was no reason to adopt a different regime in respect of claims for damage suffered to property used for business purposes. Indeed, the subsequent provision on damage contained in Article 1386-2 Civil Code does not distinguish between the two types of damage, both are reparable. In other words, it looks as if the French transposition of the directive extends the scope of the directive by providing an identical regime for producers' strict liability for defective products, whether or not the products are used for private use and consumption. This looks like an incorrect transposition of Article 9 of the directive, which limits damage to property used for private use and consumption, and indeed scholars have already raised the question as to why the Commission has not initiated another set of infringement proceedings against France on this basis. 89 However, even though this provision did not exist at the time the dispute was determined, it must be recalled that case law gave rise to an identical result relying on traditional reasoning that makes no typological distinction as to damage, or victims.
More substantively, the net effect of the CJEU's decision is, on the face of it, contradictory, not to say absurd. It looks as if French law can reinforce its protection for claimants acting in the course of business in respect of damage caused by defective products to commercial property but not to consumer claimants. 90 This apparent differentiation of treatment, according to which businesses as claimants may be better off than consumers, since not subject to the restrictions on limitation and the damages threshold, may come as a shock. This does not fit with French traditional private law discourse centred round the goal of compensation and corrective justice: it creates a conceptual incoherence.
Three arguments will be considered to see whether or not this apparent contradiction can be overcome or diminished. The first argument concerns the directive's field of application, which is strictly limited. In other words, claims for compensation in respect of damage caused to business property fall outside the scope of the directive, which does not preclude national law provisions from providing remedies for such claims since harmonization is only 'complete in respect of the matters covered by the directive.' 91 The second argument qualifies the idea that business claimants have reinforced protection with a triple proviso. Although businesses benefit from the same conditions of compensation of damage as consumer claimants, exclusion and limitation clauses as between businesses are, in principle, valid, subject to rules as to privity of contract. 92 Next, a minimum of equality between victims (consumers and businesses alike) is recognised: both benefit from a strict liability regime for damage caused by defective products. Finally, consumers benefit from a cumulative regime (under ordinary tort and contract rules), 93 whereas businesses have only one cause of action.
The third argument appeals to external justifications by attributing the CJEU's decision to a political, and also cultural, sensitivity. It then becomes tempting to speculate: if another Member State with a clean track record in respect of the directive's transposition had asked the same question of the Court, would the answer have been the same? There is no reason why not. It can thus be inferred that the decision is a sort of victory for multiculturalism, since a wide berth is given to French private law rules outside the scope of the directive and by extension to all Member States. This is not really surprising, although French scholars seem to have reacted somewhat unexpectedly.
Doctrinal resistance: variation on a theme
For our purposes, it is interesting to notice that even though the content of the CJEU's decision is to leave French law to its own devices, on questions not affected by the directive, or at least on the face of it, the decision has provoked another outpouring of ink from French scholars who were clearly taken by surprise. 94 Having first criticised the CJEU for lowering the level of protection awarded to consumers in the directive, 95 French scholars are now criticising the Court for its non-interference, thus indicating that harmonization is not complete enough! 96 This unexpected reaction raises the question of whether or not this is a victory for cultural diversity. Various explanations will be considered in turn.
First, it appears that the CJEU's decision allows the natural order or traditional private law reasoning of French law to be maintained: the lack of differentiation between types of victims or types of damage remains intact, at least for the time being. 97 However, there may be some residual annoyance about the fact that French law is not allowed to continue to apply the level of protection previously offered to consumers before the directive. So even if this were to be perceived as a partial victory, an important value in French legal reasoning relating to levels of 98 Even so, these considerations may be under-inclusive because there are no statistics about the number of claims that settle, rather than going to trial. See for the idea that the directive has not had a practical impact, M. Reimann, 'Product Liability in a 64 consumer protection, and by implication levels of compensation, has still been negatively affected. Of course, this may be a misconception since there is little empirical evidence about the quantity of claims and the amount of compensation awarded under the directive's regime of defective products liability and it is not yet recorded if these figures differ greatly before and after the introduction of the directive. 98 Indeed, English scholars who have followed the Product Liability's development are more sceptical, tending to suggest that the directive has not changed product liability rules much, if at all, at least in the UK. 99 Secondly, another reason advanced has been a concern that French courts will develop a more generous attitude towards compensating businesses' property damage caused by defective products than they are able to do under the directive. This argument looks improbable: surely the French judiciary have more common sense! In any event, the argument is reversible and it is equally plausible that the Cour de cassation might operate a 'revirement de jurisprudence' and decide to lower the protection for damage caused by defective products to property used for business purposes. The argument is thus unconvincing, even if it might have the appeal of rhetoric. 100 Thirdly, having criticised the total nature of harmonization brought about by the directive, French scholars now seem to indicate it is not complete enough. For instance, it has been suggested that if Member States have such a wide margin of manoeuvre, this may have serious consequences on the capacity, or potential, of the directive to harmonize the laws in the EU in the first place. 101 It is difficult to rationalise this apparently contradictory reasoning. Is this an indication that French jurists are having difficulty in adapting to the dual end-goal of the directive, which combines a regulatory objective (finding a balance between consumers and the producer's interest in relation to defective products) with a compensatory one (creating a system of liability to reflect the balance)? This double-headed approach clashes head-on with a traditional French private law discourse, which focuses on compensatory goals and a sentiment of solidarity.
102 Perhaps the CJEU's decision has triggered a reaction of shock, or even deception, amongst French jurists. It now looks as if the directive is not offering sufficient protection to consumers, since it has lowered the level of protection as far as French law is concerned, nor is it reducing market distortions either. This means that the directive is doubly disappointing as well as being ineffective. This illustration thus raises serious doubts about the efficacy of directives as a means of attaining the objective of harmonizing, or approximating, the laws of Member States. Does this mean that harmonization is doomed to failure, since an ends-based reasoning cannot really be achieved, without paying attention to the means?
The example of the Product Liability Directive exemplifies a clash between multiculturalism and harmonization, where the former partially wins at the expense of the latter. The CJEU implicitly recognises this in its moderate and sensitive judgment by indicating the limits of the directive's ambit to achieve harmonization. Moreover, the European Commission has also recognised that harmonization has its limits in this particular field. 103 . One cynical observation would be that the market prevails, distortions and all. This may be the underlying, inexplicit, reason why French jurists are not satisfied with the CJEU's decision. The loss of the level of consumer protection remains unacceptable and has engendered a Eurosceptic attitude. However, French jurists may be equally worried by the conceptual incoherence, triggered by the directive's policy goals which do not fit neatly with French law's private law principled reasoning. Indeed, these two explanations are not mutually exclusive.
To summarise, the initial reaction of French jurists to the directive was defensively hostile, following the CJEU's decision in Commission v France, perceived as an indirect attack on national sovereignty. This has led to a certain amount of Euroscepticism from some members of the French legal community. This variant of Euroscepticism seems to promote national cultural values, which take a stand about the desirable level of consumer protection, over and above European values with respect to levels of protection. This kind of conflict is potentially dangerous for the EU and has arisen from the perception that the level of protection was imposed from above and not agreed amongst Member States. This perceived lack of national sovereignty has led to Euroscepticism or disenchantment. Despite the fact that the CJEU's decision in 2009 appears to give priority to multiculturalism and to leave a margin of manoeuvre to Member States in a residual zone, various reactions from French scholars maintain a rather Eurosceptic stance, which is somewhat puzzling. It is inferred that the clash between multiculturalism and harmonization has resulted in an unsatisfactory compromise.
There is not a necessary connection between Euroscepticism and promoting cultural diversity. The reasons for Euroscepticism may evolve or shift in nature. Certain actors in the French legal community may be showing more Euroscepticism today, partly because of a conflict between French and European values and modes of legal discourse, and partly because of a certain amount of disenchantment about the reality or possibility of attaining European objectives. This reality is now tangible, after several decades of transposition of directives that were supposed to harmonize our laws.
Can disenchantment be overcome?
The above examples have clarified two distinct issues. First, the difficulty in reconciling values promoted by multiculturalism and certain stated objectives of harmonization. Second, in the event of a conflict, harmonization can backfire. It seems to lead to greater and sharper divergences, not convergence or approximation of private law rules. 104 The question of whether harmonization is the right answer becomes critical. 105 Two distinct functions have been attributed to multiculturalism in the EU, each producing different side-effects. First, when affirmations of multiculturalism produce divergences as to the means of implementing directives, aiming to harmonize private law rules in the EU, such multiculturalism does not necessarily clash with the aim of harmonization. On the contrary, I hope to have shown that national divergences are fruitful and interesting as a means for experimentation and allow harmonization to be gradually assimilated, rather than being imposed from above. In theory then, the mutual learning processes engendered by minimum harmonization can be compatible with and may even promote Europhilia. Under this analysis, harmonization will be more difficult and will take more time to achieve, but as Christian Joerges has pointed out, Europeanisation is a process, not an instant in time. 106 Secondly, multiculturalism can be associated with a brand of national resistance, which contests the end-goals of certain harmonization measures. A weak and strong version of this phenomenon can be identified. The weak version of multiculturalism may be assimilated to a reactionary stance taken in order to preserve the existing status quo. This particular Eurosceptic phenomenon, which seeks to protect (former) national legal rules for reasons of pure conservatism, is considered objectionable. Culture evolves and needs to retain a capacity to evolve. The strong version of multiculturalism is more problematic. Multiculturalism can be used or even instrumentalised in order to oppose the end-goal of a directive. This will only occur when the measure proposed is complete harmonization and when the end-goal does not meet with unreserved approbation. Harmonization is a delicate path requiring tolerance and compromise, and will inevitably come at a cost. In accordance with principles of democratic legitimacy, it follows that the majority consensus must prevail. It is contended that the defence of French legal culture may have become particularly entrenched in a case where it was perceived that harmonization was not arrived at by democratic processes, but was imposed, contrary to expectations. One answer to this dilemma is for the European construction to be less ambitious in its aims: complete harmonization should be avoided or restricted in scope, especially in areas of private law where consensus is not manifest, e.g. over the desirable level of protection for consumers. In this respect, the Unfair Commercial Practices Directive explicitly providing for maximum harmonization measures may be a fruitful testing ground for a new formula for complete harmonization. Will it be more acceptable and more effective? 107 We will have to wait and see whether this directive will encounter resistance or not.
In conclusion, multiculturalism does not always, nor necessarily, clash with harmonization. However, when multiculturalism does clash directly with harmonization, particularly in the case of complete harmonization, this may indicate that such harmonization is not the right model in the EU, or that we are not yet ready for it. It could be useful to take note of national and conservative reactions, provoking legal nationalism, as they are indicative of a Euroscepticism that will hinder us from building the EU constructively. A European construction needs to be founded on identifying values derived from a consensus. It has been suggested that one of the underlying reasons why the Product Liability Directive has encountered so much national resistance may well be the fact that the ECJ attributed to this directive an end-goal of complete harmonization, which is perceived to have been imposed, not agreed. It is thus a little disappointing to note that the CJEU's second bite of the cherry, which manifests a more culturally-sensitive attitude, has not met with a more favourable reception by scholars of the French legal community. Furthermore, it may be inferred that national judges are learning to be Euro-friendly more quickly than their scholarly counterparts. In order to construct the EU, tolerance, respect and recognition must be given to multiculturalism and its values, through democratic legitimacy, so that it can, in turn,
